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REPORT OVERVIEW

This report summarizes the results of the analysis
of consultation practices in 18 ministries in the pe-
riod spanning 2019 through the first half of 2020.
It contains consolidated data on compliance with
the Procedure for holding public consultations
on public policy formulation and implementation
approved by Resolution #996 of the Cabinet of
Ministers of Ukraine dated November 3, 2010
(hereinafter referred to as “the Resolution”) and
outlines the practical aspects of conducting
consultations. The analysis became a basis for
producing recommendations aimed at boosting
citizen and stakeholder engagement in the con-
sultation process.

The analysis revealed both strengths and chal-
lenges in the consultation process. Most min-
istries are consistent in observing the regulations
that are key to conducting consultations. These
include the availability of dedicated consulta-
tion sections on their websites, the timely pub-
lication of consultation notices, the provision of
information on the issue under discussion, com-
pliance with proposal submission deadlines and
the publication of annual consultation plans.
Another positive trend is a high rate of consid-

ered proposals that ministries receive during
consultations. Where relevant data are available,
it exceeds 40% or even 60% (however, due to
the lack of data in most ministries, this indicator
does not necessarily reflect the overall situation).

Although ministries comply with the require-
ments for the preparation of consultations,
a number of serious challenges persist such as
reporting on consultation results, the use of var-
ious forms of citizen engagement and the estab-
lishment of effective communication with target
groups. According to the analysis, 28% of min-
istries do not publish reports or do so only for
individual consultations, while 67% of ministries
do soin an inappropriate manner. Another typical
practice is a strong preference for e-consultations
versus public hearings and other formats of cit-
izen involvement. E-consultations were conduct-
ed 3.5 times more often than public hearings
(73% and 20.8% respectively). This trend is not
unique for the period of lockdown restrictions.
It was observed in 2019 as well. The approach
to e-consultations also needs improvement as

the format mostly used by ministries — emailing
proposals — does not envisage interaction and is
limited to one-way communication.

However, these indicators reflect only formally
documented public consultations, which are usu-
ally held as discussions of ready-made draft doc-
uments published on the websites of ministries.
Some ministries involve civil society representa-
tives, experts and citizens in the early stages of
drafting relevant documents, namely in formulat-
ing the concept and overall vision of the draft.

It is noteworthy that ministries face significant
challenges inthe consultation process. These in-
clude a large number of draft decisions subject
to discussion, limited financial resources, lack
of specialists to provide support in organizing
and conducting consultations, time constraints
and poor quality of proposals received during
consultations. The process of implementing
consultation as a real tool citizens and stake-
holders can utilize to exert an influence on pol-
icy and decision-making can be complex and
time-consuming and requires considerable at-
tention and efforts from ministries.

The role of citizens as initiators of public consul-
tations (and consequently their role in agenda-
setting) remains limited. The share of consultations
initiated by citizens is still insignificant — 5.8%.
Moreover, ministries make almost no use of indi-
rect forms of consultation such as opinion polls,
surveys, questionnaires and focus groups. During
the period under review, only five ministries con-
ducted indirect consultations and only two min-
istries actively and systematically used this tool
to explore public opinions or the viewpoints of
specific groups in the population.

Nevertheless, the analysis revealed examples of
ministries that display a willingness to improve
the tool of public consultation and try to use
available resources for active citizen and stake-
holder engagement in the decision-making
process. The recommendations resulting from
the analysis can serve as a basis for rethinking
the approach to public consultation and estab-
lishing effective relations between policymakers
and their target groups.




PUBLIC CONSULTATION:
OPPORTUNITIES FOR
CITIZENS & GOVERNMENT

To analyze the current use of the public con-
sultation tool in Ukraine, it is essential to first
clearly outline the core concepts and the the-
oretical framework for assessing the relations
between government and interest groups and
citizens. This analysis draws on the approach of
the Organization for Economic Cooperation and
Development (OECD) that defines public consul-
tation as “a key regulatory tool employed by gov-
ernments to improve the transparency, efficiency
and effectiveness of formulated decisions and
policies.”

In countries with a developed democratic sys-
tem, interaction between government and cit-
izens is an important principle of governance.
Depending on the level of citizen participation
and their potential influence on agenda-setting
and decision-making, there are three levels of
interaction between government and citizens:
1) information; 2) consultation; 3) active partici-
pation. This approach is important for assessing
the current state of interaction between govern-
ment and citizens, as well as for outlining oppor-
tunities for enhancing citizen and interest group
engagement. While information flows essentially
in one direction, from the government to citizens,
during decision-making and policy-making, con-
sultation is already an example of two-way com-
munication in which citizens have the opportuni-
ty to provide feedback on proposed decisions
and submit their own suggestions. At the same
time, democracies are moving towards building
partnerships with citizens based on constant di-
alogue and their active participation in political
processes. Such relations presuppose that citi-
zens themselves become initiators of decisions
and formulate their own policy options, thus gain-
ing real authority to make policy decisions.?

Governments constantly face difficult problems
and new challenges that need to be addressed
in a comprehensive manner. The development of
policies and strategic plans requires the involve-
ment of a wide range of stakeholders, experts,

members of the scientific community and citizens
in order to seek solutions that will best suit the in-
terests of different populations and have a last-
ing impact on resolving issues that are high on
the public agenda. However, the need to engage
a wide array of interest groups and citizens is
conditioned not only by the nature of the current
challenges, but also by a gradual transition from
electoral democracy, where the role of citizens is
largely limited to participation in elections, to par-
ticipatory democracy, where citizens actively par-
ticipate in framing decisions and policies through
the use of various tools, including public consul-
tation. OECD® emphasizes that active citizen en-
gagement in the development of regulations and
regulatory proposals offers considerable benefits
to policymakers, in particular:

® Transparency and access to information: Pub-
lic consultation increases the transparency of
decision-making by offering opportunities to
join the process as well as by providing timely
information on the subject of consultation.

Added value: Participants in public consul-
tations, including representatives of various
professional communities, are an important
source of information and ideas, and therefore
their previous experience and knowledge can
create value in the decision-making process
and improve its quality.

Building relations: Public consultation ena-
bles citizens to feel engaged in the decision-
making process and exert influence on the gov-
ernment.

Compliance with the adopted decisions and
regulations: Public consultation is one way
to reach consensus in the decision or policy
making process. Citizen and interest group
engagement reduces the risk of citizens not
accepting the implemented changes or re-
forms and creates preconditions for better
implementation of decisions through social
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acceptance of the changes developed in dia-
logue with the public.

® Raising public awareness: Public consultation
is also an educational tool as it allows citizens
to learn more about the policies being framed
as well as about the decision-making process
in public institutions, including restrictions and
regulations that require compliance.

® Predictable impact of decisions: Consulta-
tion is essential to predict the impact of deci-
sions on different interest groups, determine
their potential implications and, if necessary,
formulate alternatives.

® Conflict management: Consultation is a mech-
anism that helps identify possible conflicts
and take measures to minimize them in
the early stages of decision-making. Engag-
ing citizens in an open discussion on policy
options is a way to reconcile the interests
of various populations and shape a culture
of compromise.

@ Legitimacy: Active citizen engagement in
formulating decisions allows for better rep-
resentation of their interests during policy
and decision-making, which ensures that
the needs and expectations of different inter-
est groups are met and thus enhances the le-
gitimacy of such decisions.

® Trust: Consultation fosters trust between citi-
zens and public institutions through effective
communication and opportunities to influence
government decisions.

This listis not exhaustive, butitdemonstrates that
public consultation and active citizen engage-
ment are beneficial for government in the first
place. Although consultation requires additional
resources from the implementing body and pro-
longs the decision-making process, its effective
application yields positive outcomes in the long
term. However, effective public consultation
requires special in-house skills and abilities at

all stages — from determining the consultation
format, moderation of the process and analysis
of the proposals received to the formulation of
final decisions. Another key factor is the willing-
ness of citizens and individual interest groups
to actively partake in consultation processes,
study draft proposals and formulate alternative
decisions or policy options. Thus, implement-
ing public consultation as a tool of citizen par-
ticipation in policy-making and decision-making
is a long-term process that is contingent on
the organizational capacities of public institu-
tions and the maturity of civil society. For public
consultation to become an effective mechanism
of government-citizen interaction, it is impor-
tant to adhere to the core principles underpin-
ning the proper organization and conduct of
consultation activities. In addition to guiding
the government in the public consultation pro-
cess, these principles can also serve as crite-
ria for evaluating current consultation practices
and identifying existing gaps to better consul-
tation in the future. For example, the Australian
Government, whose actions are a role model of
the effective use of public consultation as a pub-
lic policy-making stage, sets out nine principles
for its policymakers?, which should guide their
efforts towards citizen engagement. These prin-
ciples can be considered criteria for choosing
the form of consultation and implementation ap-
proach thereof.

® Consistent and flexible: Consistent consulta-
tion procedures can make it easier for stake-
holders to participate. They can also permit
better coordination of regulatory quality ini-
tiatives across a wide range of policy areas.
Consultation processes may vary depending
on the issues in question and should be tai-
lored to particular circumstances (for example,
in some cases there is a need for confidenti-
ality, such as for national security or defense
matters).

® Not rushed: The lack of time to provide feed-
back when asked for it may be an obstacle in
the consultation process. While consultation

4 Australian Government, Office of Best Practice Regulation. (2016). Best practice consultation.
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might have a considerable impact on
the speed of decision-making by agencies,
the latter should provide realistic timeframes
for participants to consider the issue and re-
spond. Depending on the significance of
the proposal, between 30 to 60 days is usual-
ly appropriate for effective consultation.

Accessible: Consultation should ensure that
citizens can easily access essential informa-
tion on both the ongoing consultation pro-
cesses and the issues under consideration.
For example, the Australian Government
applies an electronic system that automat-
ically notifies citizens of consultations in ar-
eas where they have registered an interest.
The form of consultation should be chosen
in @ way to ensure the involvement of those
groups that will be most affected by a par-
ticular decision. Therefore, agencies should
consider a range of consultation strategies
other than e-consultations.

Continuous: Interaction and consultation with
key stakeholders should start as early as pos-
sible and should continue through all stages
of policy development.

Broad-based: It is crucial to consider the scope
of the proposed regulatory changes and
consult widely to ensure that consultation
captures the diversity of stakeholders affect-
ed by the changes. Relevant individuals and
groups may include the general public, indi-
vidual professional groups or interest groups
at national and regional levels to ensure
broad representation and incorporation of
divergent views in policy development and
decision-making.

Not burdensome: When choosing the form
and timing of consultation, it is important to
take into account the interests and capabilities
of the groups that will be involved in the con-
sultation process. Remember that many peo-
ple you wish to consult have full-time jobs or
business commitments and cannot participate
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in activities during working hours. Avoid holi-
day periods and the end of the financial year,
particularly where stakeholders are small
businesses and individuals.

® Transparent: You should explain the objec-
tives of the consultation and the context for
it. To avoid creating unrealistic expectations,
clearly state those aspects of the proposal
that are subject to change and how the final
decision will be made.

® Subject to regular evaluation and review:
Policy agencies should evaluate their con-
sultation processes and continue to examine
ways of making them more effective. This in-
cludes the use of new opportunities in con-
ducting e-consultations or the application of
new approaches to public hearings.

® A means rather than an end: Consultation
should be used as a way to improve decisions
and policies and ensure better representa-
tion of various interests, not as a substitute
for making decisions. Therefore, reasonable
limits must be pre-defined and established in
the consultation process.

Although each country’s context is unique and
there are no single right ways to engage and con-
sult with citizens, these principles are useful in
outlining certain criteria that should be sought
in a bid to improve public consultation practices.
The method of citizen engagement and the format
of public consultation are determined by the mer-
its of the decision being formulated. Some issues
(for example, technical aspects or harmonization
of internal documents with the new legislation)
do not require the active involvement of citizens
and interest groups. In such cases, it may be
sufficient to publish a draft decision with an op-
tion of public comment. On the other hand, draft
documents of strategic importance or signifi-
cant conceptual changes in a particular sector
require a lengthier consultation process using
various forms of discussion to engage a variety
of target groups.



METHODOLOGY

It is impossible to improve the public consul-
tation process as part of policy development
without a thorough understanding of the cur-
rent use of public consultation tools and a com-
prehensive analysis of their implementation.
Therefore, this analysis focuses on 1) compli-
ance of public consultation practices across
ministries with the requirements of the Resolu-
tion that determines the rules to be observed
during public consultation; 2) practical as-
pects of conducting public consultations, such
as the number of consultations conducted,
the share of included proposals received from
citizens, methods and forms of consultation.

This report has a dual purpose. First, it aims to
analyze the current state of public consultation
across ministries with focus on identifying the
main challenges in conducting consultations
as well as the opportunities used to engage
citizens and stakeholders in decision-making
and policy development. Second, it pursues
to use the analysis findings to develop recom-
mendations for improving public consultation
at all stages.

The sample included 18 ministries and spanned
the period of 2019 through the first half of 2020.
It should be noted that data for several minis-
tries cover a shorter period, which is related
to their restructuring and creation, in particu-
lar: Ministry of Digital Transformation, Ministry
for Reintegration of the Temporarily Occupied
Territories, Ministry of Environmental Protec-
tion and Natural Resources and Ministry of
Culture and Information Policy.

Data collection lasted from October to Decem-
ber 2020 and was carried out in two ways:
analysis of ministries” websites and sending in
queries. In addition, in-depth interviews were
conducted with representatives of the CMU
Secretariat and relevant line ministries to ob-
tain detailed and more profound information on
the practical aspects of public consultation.

To attain the identified goal, the analysis included
the following stages:

1. Developing evaluation criteria, including quan-
titative and qualitative indicators for all minis-
tries, and devising a conceptual framework for
data collection and further analysis thereof.

Analyzing the content of the ministerial web-
sites for data collection as per the conceptual
framework.

Sending in queries to the ministries to obtain
data not published on their websites.

Structuring the data obtained in the previous
stages based on the conceptual framework
for each ministry.

Consolidating and analyzing data based on
each of the criteria.

Conducting in-depth interviews with ministeri-
al representatives for additional information.

Based on the data obtained and the analysis
thereof, producing a report that contains infor-
mation on the main public consultation trends
across ministries, including recommendations
on the aspects that can be improved to en-
sure more effective citizen and stakehold-
er engagement in policy development and
decision-making.

The key results of the analysis are presented in
this report comprised of three main sections:
1) compliance of public consultation practices
with the formal requirements of the Resolution;
2) practical aspects of conducting public consulta-
tions, including comparison of the number of con-
sultations across different ministries, analysis of
the main forms of consultation and approaches to
citizen engagement; 3) recommendations for im-
proving public consultation and more effective cit-
izen engagement in the policy development and
decision-making process.




PUBLIC CONSULTATION
ACROSS UKRAINIAN MINISTRIES:
ANALYSIS RESULTS

The Resolution contains the provisions for
the publication of announcements about con-
sultations, methods of their conduct, provision
of necessary information to stakeholders related
to the topic under discussion, as well as proper
reporting on the results of consultation and de-
cisions taken.

The core provisions that ministries are required to
comply with include:

® Availability of the “Public Consultation” sec-
tion on the Ministry’s website.

@ Availability of subheadings on the website of

COMPLIANCE WITH THE REQUIREMENTS
OF THE RESOLUTION IN THE PUBLIC CONSULTATION PROCESS

“Consultations are a matter of
readiness of [the authorities]
to engage in a constructive
dialogue.”®

Public consultation is regulated mainly by
the Resolution, which contains a list of provisions
that have to be complied with in the process of
preparation and consultation on matters related
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to “socio-economic development of the nation,
implementation and protection of rights and
freedoms of citizens, accommodation of their
political, economic, social, cultural and other in-
terests.”® However, the draft law “On Public Con-
sultations””, developed by the government and
currently under consideration by the parliament,
contains the list of matters that are exempt from
discussion and public consultation. Specifical-
ly, these extend to issues related to the impo-
sition of martial law, maintenance of the state’s
defence capabilities, ratification and approval of
international agreements, and relations covered
by the Budget Code.

Interview with a representative of the Ministry of Youth & Sports of Ukraine, December 2020.

Cabinet of Ministers of Ukraine (2010). Resolution “On Public Participation in Public Policy

Development & Implementation.” Retrieved from https.//zakon.rada.gov.ua/laws/show/996-2010-p# Text
Cabinet of Ministers of Ukraine (2020). Draft Law “On Public Consultations.”

Source https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=70235

the Ministry “Electronic Public Consultation.”

Publication of the annual provisional consulta-
tion plan on the website of the Ministry.

Information related to the organization and
conduct of public consultations is published in
the section “Public Consultation.”

The consultation notice shall contain the infor-
mation required by law, specifically: options
for the resolution of the issue at hand, social
groups, the effect of potential decisions, their
consequences for different social groups, pro-
cedure for participation, consultation organiz-
er contacts.

When conducting e-consultation, the terms
and procedure for the publication of draft
regulations and regulatory acts defined by
the Laws of Ukraine “On Access to Public
Information” and “On Principles of Public
Regulatory Policies with Respect to Economic
Operations” shall be complied with.

As a result of such consultation, reports were
published with the information required by law,
including information on persons who took
part in discussions, information on proposals
received by the executive body as a result of

discussions, indicating the submitter of each
proposal, information on the acceptance of
proposals and public comments with the ob-
ligatory rationale for any decision taken and
the reasons, for which specific suggestions
and comments were discarded, information
on any decisions taken following the results of
discussion.®

Although public consultation as a practice was
embedded in the Resolution and introduced
in 2010, the analysis of the ministries’ compli-
ance with the provisions for holding consultation
shows that many of them still do not fully comply
with all the provisions applying to public consulta-
tion. Even those ministries that are recognized as
leaders in conducting public consultation do not
fully comply with the provisions, in particular, with
respect to the proper publication of reports and
the results of consultations.

It should be noted that the analysis does not
assess the quality of the consultations them-
selves or the provisions of the Resolution, but
only allows us to understand the extent, to
which consultation practices are consistent
with the existing regulation of public consul-
tation. Matters related to legal regulation and
improvement of the regulatory framework that
determines the consultation procedure are out-
side the scope of this analysis.

For a comprehensive assessment of compliance
with the provisions of the Resolution, a content
analysis of the ministries’ websites was carried
out. Consistent with the seven criteria that reflect
the provisions of the Resolution as mentioned
above, the assessment was carried out on the ba-
sis of the following principle: if any provision is fully
complied with, it is scored with 1 point, complied
with in part — 0.5 points, and not complied with —
0 points. The overall results of the ministries range
from the lowest score of 1 point to the highest of
6.5 points, while none of the ministries received
the highest score of 7 points.

Cabinet of Ministers of Ukraine (2010). Resolution “On Public Participation in Public Policy
Development & Implementation.” Retrieved from https.//zakon.rada.gov.ua/laws/show/996-2010-p# Text
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COMPLIANCE WITH THE REQUIREMENTS
OF CMU RESOLUTION #996

Consultation notice published

Annual public consultation
plan published

E-consultation subsection
available on the website

Public Consultation section
available on the website

Ministry:

Energy

Reintegration of TOT*
Infrastructure

Education & Science

Communities & Territories
Development

Finance
Justice
Internal Affairs

Social Policy

Environmental Protection
& Natural Resources

Youth & Sports

Defense

Economic Development,
Trade & Agriculture

Culture & Information Policy
Healthcare

Veterans Affairs

Digital Transformation

Foreign Affairs

* TOT — temporarily occupied territories of Ukraine

The notice contains data
as per Resolution

Timeframes and procedure
for publishing draft laws and
regulations adhered to

Consultation reports
containing data as per Resolution
published

6.5 total score
6.5
6.5
6.5
6.5
6.5
6.5
6
6
55
55
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However, the results of the analysis show that
most ministries are consistent in implementing
specific provisions, which play an important
role in proper consultation and civic involve-
ment. In particular, almost all websites contain
a section entitled “Public Consultation,” where
the general public and other stakeholders may
access on-going consultations held through
the website, learn about public discussions or
to obtain information about earlier consulta-
tions. Despite this, the analysis established that
the ministries often use different names for that
page, including “Public Liaisons” and “Public
Relations.” Lack of a uniform approach (Para-
graph 5 of the Resolution stipulates that the title
“Public Consultation” has to be used®) to page
naming may be inconvenient for users and com-
plicate website navigation. In addition, such
section is often not available on the main page
and is not always easily accessible to regular
users (sometimes access to the page requires
three or four transitions).

In most cases, the annual consultation plans de-
veloped by the ministries at the end of the year
are available on the relevant ministries’ web-
sites with a list of consultations and their pro-
visional schedules. Good practices introduced
by some ministries include quarterly updates
to relevant plans to reflect latest changes in
the number and exact time of consultations
and enable stakeholders to prepare for discus-
sion. Throughout 2019, the Ministry of Youth
and Sports also published monthly consultation
plans. Annual consultation plans are prepared
by the ministries in line with the mandated pro-
cedure, i.e. on the basis of the tasks contained
in the roadmap of the Cabinet of Ministers and
the law drafting plan. The structural units of
the ministries designated as owners submit rel-
evant consultation plans, which are then com-
piled into a single document. While the Resolu-
tion provides for an option to involve the public
in the development of annual consultation plans,
the websites of the ministries contain no reports
on the option to participate in the preparation of
plans during their development. Thus, the ac-

tive involvement of the public at the stage of
the development of annual consultation plans
will increase the opportunities for the gener-
al public to impact the shaping of the agenda
rather than just be involved in consultations
initiated by ministries. It should also be noted
that the ministries are consistent in conduct-
ing those consultations that are included in
the annual indicative plan: most ministries,
except for those in the middle of restructur-
ing and temporary liquidation procedure, held
more consultations than were listed in their
provisional plans.

In general, ministries consistently comply with
the provision on the publication of consultation
notices. This applies both to compliance with
the deadline for disclosure of information and
the provision of information on the topic of discus-
sion, specifically, the draft act under discussion,
alternative ways to address the matter, potential
consequences of decision to be taken. Such re-
ports often go with analytical materials and com-
parative tables, which enable all stakeholders to
better understand the nature of the issue under
discussion and thus prepare for participation in
the proposed consultation. The situation with
e-consultation is similar: ministries accept pro-
posals and comments on discussed draft de-
cisions at least 15 days after the publication of
relevant information, and failure to comply with
this provision is an exception. Moreover, a good
practice that is already common among several
ministries, such as the Ministry of Education and
Science, is to extend such consultation to one
month for all draft documents under discussion,
enabling more members of the public and stake-
holders to be involved.

The results of the analysis revealed not solely
positive trends in the implementation of the provi-
sions of the Resolution, but also typical systemic
gaps in compliance with the provisions applying
to the consultation procedure. If the availability of
headings on websites, timely notification of con-
sultations, and provision of necessary informa-
tion are the aspects that have received a largely

9 Cabinet of Ministers of Ukraine (2010). Resolution “On Public Participation

in Public Policy Development & Implementation.”



positive assessment, the typical deficiencies in
compliance include the reporting and publication
of consultation results. Paragraph 10 of the Reso-
lution stipulates that the executive body conduct-
ing a consultation shall prepare a report based
on its results. Such report shall include, inter
alia, information on the participants of discus-
sions, proposals submitted, including the names
of submitters, information on the acceptance or
rejection of each proposal, together with the ra-
tionale for such decision, as well as the decisions
taken following the consultation. In general, ana-
lysing the systemic approach of the ministries to
the publication of reports and their compliance
with the provisions of the Resolution, it is possi-
ble to distinguish two categories: 1) ministries that
do not publish reports at all or publish them only
for individual consultations, and this is the case
of 28% of the ministries; 2) ministries that publish
reports, but do so in an inappropriate form and
do not comply with the provisions of the Reso-
lution, which is the case with 67% of the minis-
tries. The most widespread instance of improp-
er reporting is the publication of information
on the total number of proposals received using
the wording “submitted proposals were partially
accepted” or “submitted proposals were not ac-
cepted,” such reports do not contain information
on the nature of proposals and do not explain
how they were (or were not) reflected in the fi-
nal decision. Another, somewhat better, exam-
ple of reporting is the publication of information
on the total number of proposals submitted with
a summary list of suggestions that such propos-
als concerned, as well as information on their ac-
ceptance or rejection. Of all the ministries, only
the Ministry of Justice published all consultation
reports, but it is important to note that, through-
out 2019, the Ministry of Justice did not receive
any proposals in the public consultation process,
which is why reports for this period are only rep-
resented by reports that include no proposals.
Only one report dating back the first half of 2020
contains proposals from participants (in most cas-
es, no proposals were submitted).

Thus, the problem of reporting on the outcomes
of public consultation remains pervasive across
all the ministries. The analysis of submitted pro-
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posals and the preparation of the reports based
on the results of the discussions is just as im-
portant as consultations themselves and calls
for due attention from the executive bodies.
Firstly, the preparation of proper reports ena-
bles the initiating authority to effectively analyse
the proposals submitted, process them and re-
flect them in the final draft decision. Secondly,
throughout the consultation process, it is im-
portant to provide feedback to the participants
of the discussion, including information on how
their proposals were reflected in the decision.
Lack of such communication may discourage
participants from participating in later consulta-
tions and may contribute to a sense of distrust
of the authority holding the consultation. Thirdly,
the publication of reports constitutes an impor-
tant prerequisite for ensuring the transparency
of the consultation process, as it reflects ac-
cepted or rejected proposals and the rationale
for relevant decisions. Fourthly, the preparation
and dissemination of reports is also a tool for
informing the general public and target groups
about the policies in development and helps to
better cover the activities of the ministries and
their decisions.

The reasons for such problems may be related
to the absence of individual departments or re-
sponsible officials, whose core responsibilities
include the organization and conduct of con-
sultations. At present, in most ministries, public
consultation is supported by communication
and public relations departments. Itis important
to emphasize that the functions of such commu-
nication departments are far-reaching and not
limited to coordination and facilitation of public
consultation. Therefore, it would be appropriate
to establish units or clearly designate respon-
sible officials tasked with the coordination and
provision of organizational, methodological and
communication support in the consultation of
all units of ministries. As long as such function
remains fragmented between different depart-
ments or public consultation remains an “auxil-
iary” responsibility for officials responsible for
other functions in the ministry, it is doubtful
that consultation will be conducted properly
with the active involvement of a wide range

of stakeholders. At the same time, the role of
the drafting unit remains crucial, because it is
specifically the policymakers who have to an-
alyse the proposals submitted and provide
rationale for their acceptance or rejection in
the final draft decision. Accordingly, consulta-
tion should take place in close cooperation be-
tween the structural unit that is the developer of
the draft decision and the department that pro-
vides support in matters related to the choices
of consultation formats, organizational modali-
ties, ways of dissemination of information and
involvement of the general public. It is also im-
portant to emphasize that the work associated
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with the analysis of proposals submitted dur-
ing consultation and the preparation of reports
should be included in the job description of
the officials who will perform the relevant tasks.
Considering that such responsibilities, where
consultation is conducted in a proper manner,
may take up a significant portion of the rele-
vant professional employee’s working time and
efforts, such activities should not constitute
an additional load, but should be duly reflect-
ed in the allocation of their job responsibilities.




PRACTICAL ASPECTS OF CONDUCTING CONSULTATIONS:
CAN CITIZENS EXERT AN INFLUENCE?

1. QUANTITATIVE INDICATORS & FORMS OF PUBLIC CONSULTATION

The number of public consultations held in 2019
and the first half of 2020 varies greatly between
ministries, ranging from almost 300 (Ministry of
Social Policy) to a mere eight consultations (Ministry
for Reintegration of the Temporarily Occupied Ter-
ritories) over the past year and a half. The sched-
ule clearly shows the gap between the “leaders”
in terms of public consultations and the ministries,
which hosted virtually no discussions.

The three leaders are the Ministry of Social Policy,
the Ministry of Economic Development and Trade,
and the Ministry of Education and Science. It has
to be noted that the number of consultations de-
pends on the specifics of the operation of each
ministry: some of them are drafters of a significant
number of regulations that need to be discussed,
while others, such as the Ministry of Foreign Affairs
or the Ministry of Defence, develop fewer deci-
sions that require public consultation due to the
specifics of their activities. However, the draft law
“On Public Consultations” developed by the gov-
ernment and currently under consideration by
the parliament contains the list of matters that are
exempt from discussion and public consultation.
The provisions of this consultation law do not ap-
ply, in particular, “to legal relations associated with
general or limited mobilization, imposition of mar-
tial law in Ukraine or in certain locations thereof,
deployment of the Armed Forces of Ukraine, Joint
Forces operations, anti-terror operations and other
urgent matters associated with the state’s defence
capabilities,” “draft acts related to the execution,
ratification, approval or adoption of international
agreements of Ukraine and accession thereto or
termination or suspension thereof,” and “legal re-
lations governed by the Budget Code of Ukraine.”

Over in-depth interviews, ministry representatives
also noted that not all decisions made by the min-
istries require broad public involvement and con-

sultation, and, in some cases, such requirement
may even be an obstacle to an effective response:

“When it comes to technical

functions or the need to respond
quickly to critical situations, there
must be a certain level of trust

in the government. If we slow down
the rapid response mechanism

with consultation, is it going to

work out for us? In such situations,
professionals must have room for
quick and effective decision-making.”"

The situation is similar with consultation on chang-
es that concern the internal procedures of min-
istries and do not involve fundamental changes:

“There are documents of a technical
nature: amendments to specific
regulations of ministries, which

bring such documents in line with

the changes introduced in connection
with the adoption of new laws

or overarching regulations.”?

Therefore, it will be appropriate to distinguish
between draft decisions that involve conceptual
and strategic issues and those that are technical
in nature or require a rapid response. At the same
time, it is important to prevent the abuse of
the “fast-track” procedure and to allow its use
only in cases where there is a proper rationale
for such approach and the disclosure of relevant
arguments to the public.

10 Cabinet of Ministers of Ukraine (2020). Draft Law “On Public Consultations.”
Source https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=70235
11 Interview with a representative of the Ministry of Youth & Sports of Ukraine, December 2020.
12 Interview 1 with a representative of the Secretariat of the Cabinet of Ministers of Ukraine, December 2020.
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However, these indicators reflect only formally
recorded public consultations, which are usually
held in the format of discussions of already devel-
oped draft documents published on the websites
of the ministries. Some ministries engage civil
society representatives, experts and the gener-
al public at the early stages of drafting relevant
documents, specifically, during the development
of the concept and the overall vision of the draft.
In particular, the representative of the Ministry
of Youth and Sports believes that stakeholders
should be actively involved at the initial stages,
when they have the opportunity to co-author doc-
uments rather than just make their own changes:

“We never publish [for discussion on
the site] unfinished documents, we
publish a thorough document, which
emerged as a result of a large number
of discussions, debates and round
tables. When it shows up [on the
website], few stakeholders who have
already participated in its discussion
go there. More often, those who did
not participate in the discussion join in
at this stage, but we do not get a large
number of ideas from this process,

it is rather an element of transparency
and openness. It seems to me that
the involvement should be earlier.””®

In fact, this approach actually expands the op-
portunities for the participants in the consultation,
enabling them to shape the conceptual frame-
work of the documents in development and to
have a true impact on policy development. In this
case, e-consultation is treated as a secondary
stage in the involvement of the general public,
where the draft document, which was developed
in close cooperation with stakeholders, is submit-
ted for discussion to wider audiences.

In general, the most common forms of consulta-
tion among the ministries include e-consultation
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and public hearing. At the same time, when com-
paring the number of consultations conducted in
the format of public discussion and e-consultation,
a significant advantage of the latter becomes evi-
dent. E-consultations were conducted 3.5 times
more often than public discussions (73% and
20.8% respectively). This trend is not peculiar
to the period of lockdown restrictions, but is
typical for consultations held throughout 2019.
For half of the ministries (nine out of 18 covered
by the analysis) e-consultations accounted for
more than 80% of all consultations, and this fig-
ure dropped below 50% only in four of the min-
istries. At that time, three ministries did not hold
any consultations in the format of public con-
sultation, while, in five other ministries, public
consultations accounted for less than 10% of all
consultations.

In general, the use of information and commu-
nication technology in the study of public opin-
ion, in particular, the use of e-consultation, is
an effective way to get a wide range of citizens
involved, conduct discussions, increase trans-
parency in the decision-making process, and en-
sure the accessibility of the policy-making pro-
cess. Meanwhile, the analysis of e-consultation
practices among ministries revealed a signifi-
cant number of shortcomings that prevent them
from unlocking all the benefits from the use of
information technology in the consultation pro-
cess. Instead, in a significant number of cases,
e-consultation is used solely to ensure compli-
ance with the provisions of the Resolution on
the discussion on draft acts, thus replacing ac-
tual consultation.

Almost all ministries use an e-consultation format,
which involves distribution of proposals for a draft
decision under discussion to e-mail addresses.
This method does not provide an opportunity
for discussion between the body that initiated
the decision and the participants in the consulta-
tions, as well as discussions between participants
themselves. The imperfection of this consultation
format was confirmed by the representatives of
the ministries in an interview:

“This is the worst way, but it is also
the easiest one — it does not entail
financial costs, does not require
constant involvement — it is a strategy
to avoid unnecessary difficulties.”™

With this approach, there is virtually no two-way
communication and interaction, and participants
do not feel they have an impact on the deci-
sion-making process. Firstly, as noted above,
the publication of consultation reports is a major
issue for all the ministries, as discussion partici-
pants may not be aware of the status of their pro-
posals. E-consultation in this format also signals
the problem with transparency, as it is not possible
to track the total number of proposals submitted
and the arguments for their consideration or rejec-
tion. This problem was also noted by respondents:

“When a person submits their
suggestions [to our e-mail] and then
does not see if they are included,
they accumulate a lot of negative
attitude.”’®

Secondly, even when the consultation report is
published, consultation participants will learn
about the decisions on their proposals only in ret-
rospective, when they no longer have the oppor-
tunity to suggest changes or provide additional
arguments for their proposed changes. One proof
of the low efficiency of this approach to involv-
ing the general public in the discussion process
is the significant number of consultations, when
the ministries did not receive any proposals
for the draft under discussion.

The prevalence of the practice of holding con-
sultation without real involvement of citizens
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may be a way to avoid confrontation and con-
flicts in the process and to reduce the number
of non-substantial proposals received during
the consultations. During the interviews, difficul-
ties in interfacing with consultation participants
were repeatedly raised as a factor that reduces
the readiness of authorities to actively involve
the general public in the discussion process:

“Sometimes it is difficult to talk to
consultation participants, because
you [the consultation organizer] may
be a trigger for aggression, so there

is a feeling that it is better to approve
the draft rather than discuss it and get
negative attitude in return.”®

This is confirmed by the content analysis of the re-
ports, which reflect the proposals submitted dur-
ing a consultation. The most widespread problems
are the lack of relevant proposals or description
of tools for their implementation, the expression of
ideas that do not relate to the subject of discus-
sion, criticism of a particular body hosting the dis-
cussion or the government as a whole, and lack of
arguments in support of the proposal.

The inconsistency of the proposals with respect
to the subject matter of discussion and the over-
all low quality of such proposals have adverse
consequences for both discussion organizers
and participants:

“People are dissatisfied or frustrated
with the consultation process, with not
being heard. But they were not heard
not because someone chose to ignore
them, but because their proposals

did not relate to the issue we were
discussing.”"”



Thus, the problem of “spam” coming in the pro-
cess of e-consultation is yet another proof that
sending proposals out via e-mail is not an effec-
tive way to interact with citizens and may cause
significant difficulties, including for consultation
organizers. However, even this process may be
optimized and streamlined. This approach is used
by the Ministry of Youth and Sports:

“If we, as the consultation organizer,
do not set a framework, we will
receive proposals that are vague and
make little sense. This is why, we
publish a document together with

a proposal submission form, where
the participant puts their name, then
we provide a framework showing
the proposed text and a comparison
table for proposals — these should
be specific, and then — a space for
argument, and we work from there
in a more constructive way. We also
have a feedback option to contact
the submitters of relevant proposals —
this is our approach to improvement
of the process.”®®

It should be emphasized that the publication
of consultation announcements on the website
is not sufficient to actively involve the general
public in the discussion process. The key role
is played by the process of dissemination of
information on opportunities to participate in
public consultation and to clarify the purpose
of the consultation, the essence of the issue to
be discussed, possible alternatives, and the im-
pact of the issue on different groups of citizens
through different communication channels.
This aspect was brought up by respondents
during in-depth interviews. Specifically, the rep-
resentative of the Ministry of Youth and Sports
was convinced that the bulk of work associated
with consultation should be carried out in ad-
vance, before actual discussions:
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“The authorities have to provide
clarifications well before the
discussions start. For example, make
an announcement that a document
will be posted on the website for
discussion and a relevant presentation
will be held to explain why this or

that conceptual approach was chosen.
There should be communication,

not just a “comfortable”

[for the concerned authority]

proposal submission mechanism.”"®

This approach is useful for several reasons: it en-
ables an active involvement of citizens through
proper information disclosure, offers participants
an opportunity to prepare for consultation by let-
ting them become acquainted with the essence
of the issue and outlining alternative solutions,
and thus improves the quality of proposals and
makes it possible to avoid a flood of comments
that are irrelevant for discussion or may not be
implemented.

During interviews, representatives of the minis-
tries noted the advantages of “live” consultation.
These include, in particular, the opportunity to
provide participants with additional arguments
and clarifications on various provisions, explain
the need for change, which is particularly impor-
tant in implementing reform in a specific area,
and to “defuse tensions” among the general
public and stakeholders who have a biased at-
titude to the proposed decisions or changes.?°
Being able to build dialog and provide informed
answers to questions that concern the partici-
pants of discussions is an important step in re-
ducing resistance to change, and sometimes
provides support in implementing such change.
Therefore, it is important to choose the consulta-
tion format that best meets the needs of discuss-
ing the specific issue that constitutes the subject
matter of the consultation. In developing strate-
gic decisions or concepts for the development

of specific industries or introducing large-scale
changes, involvement of stakeholders in a multi-
lateral dialogue with the opportunity to engage
in a discussion of various aspects of the problem
will serve as a more effective approach to ac-
commodate stakeholders’ interests and create
favourable conditions for the implementation of
resulting policies in the future.

The work of the Ministry of Education and Science
in the course of the development of the reform of
the New Ukrainian School and basic education
standards?' stands out as a truly successful exam-
ple of public consultation and active involvement
of target groups in the development of decisions.
Firstly, it should be noted that different consulta-
tions were held for the representatives of different
regions involved in the discussion, i.e. the consul-
tation was not limited to one-time interaction with
the target audience, but was rolled out as a series
of consultations. Secondly, despite the fact that,
during the lockdown period, the consultation was
held online, a format was used that facilitates
active discussion between participants and en-
sures interaction with the organizer. In addition
to six online discussions, the ministry conduct-
ed an online survey, i.e. used different forms to
learn the opinion of the target audience for fur-
ther decision-making in parallel. The indicators
of involvement of participants were also high:
701 people took part in the discussion, 546 —
in the survey. This is both the confirmation and
the result of an effective communication and in-
formation campaign among the target audience.
It is important to note that, in the process of this
consultation, the framework for discussion was
clearly set, the questions that the participants
tried to answer during the discussion were artic-
ulated, and all the necessary documents were
provided to enable the participants to proper-
ly prepare for the consultation. The report on
the results of the consultation published in two
formats deserves a special attention: a short
brochure summarizing the main results and a de-
tailed report containing in-depth explanations
of the consultation process, the main findings,
and the decisions taken. In addition, the report
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explains the subsequent steps to be taken in
the policy approval and implementation pro-
cess, as well as answers to the most frequently
asked questions of the consultation participants.
Such elements of the report have very important
functions: firstly, they give participants an under-
standing of how their participation has influenced
policy-making and when appropriate decisions
will be made, and, secondly, they enable the par-
ticipants to understand the ministry’s position on
the most contested issues among the target au-
dience and reduce the number of recurring com-
ments that may be submitted in the absence of
such information. It is important to note that this
consultation was conducted in partnership with
international donor organizations and civil soci-
ety organizations, which significantly expanded
the opportunities to effectively engage target
groups and prepare quality analytical materials
based on the results of the consultations. It also
highlights the significant benefits that ministries
can derive from building relationships with part-
ners that provide comprehensive support in con-
ducting public consultation.

Some ministries, such as the Ministry of Social
Policy and the Ministry of Infrastructure, use oth-
er options, specifically, discussion of drafts on
the site, where users can either vote for or against
the draft or comment on the draft as a whole or
any part of it. Although this method creates more
opportunities for discussion and debate, in prac-
tice, the use of this tool is also associated with
user barriers and technical drawbacks. For ex-
ample, in order to participate in the discussion,
the Ministry of Infrastructure offers the user to log
in through the social network Facebook, without
offering alternative registration options. This is
contrary to the principle of accessibility, which pro-
vides for several methods of user verification and
registration on the website. A person, who is not
a user of that specific social network or does not
want to use it for reasons other than participa-
tion in the discussion, is effectively excluded from
participation in the consultation. The Ministry of
Social Policy provides a wider choice of author-
ization options, but due to technical problems,



it is impossible to leave comments on the draft
under discussion. For example, when we tried to
access the page of a consultation that just start-
ed, we found out that the option to comment
was deactivated, with the message “discussion
completed” displayed on the page, which may
be due to an incorrectly set date for the consul-
tation, specifically, from December 2, 2020 to
January 2, 2020. In general, this demonstrates
technical drawbacks and errors in the operation
of such platforms, which may be due to the im-
proper administration of the relevant platform.
It is important that the relevant sections are sim-
ple, easy to use and do not create obstacles for
users who want to participate in the consultation.
The Ministry of Digital Transformation, together
with the Secretariat of the Cabinet of Ministers,
is currently developing a new platform that will
integrate the public consultation process across
all ministries and support interactive elements
to ensure better interaction between partici-
pants, the document developer and stakehold-
ers. It is equally important that such platform will
be the single “entry point” for the general pub-
lic, where it will be possible to access consulta-
tions on various draft documents and areas of
interest. In addition, the ability to comment on
and support already submitted proposals will
significantly simplify the process of preparation
of reports for ministries, as it will solve the prob-
lem of duplication of proposals.?? In general,
the platform may constitute an important step in
rethinking the approach to e-consultation, mak-
ing it more understandable and transparent to
users. This, in turn, will encourage potential par-
ticipants to engage in the discussion in a more
active manner and reduce the resources that
ministries spend to support consultations and
the processing of proposals.

It is also important to offer participation op-
portunities to different population groups dur-
ing the consultation process. The principle of
inclusivity, which has to be taken into account
in planning and conducting consultation, in-
volves the involvement of a wide range of
citizens and interest groups, which requires
the use of different ways and tools of interac-
tion with them, accordingly. The dominant role
of e-consultation, among other forms of discus-
sion, excludes part of the public from the con-
sultation process, thus limiting its ability to in-
fluence the decision-making and policy-making
processes. Therefore, when planning consul-
tations, it is essential to consider first of all
the goals and groups and the specific issue
under discussion, and to use communication
channels and forms of consultation that will en-
sure the involvement of these groups in the dis-
cussion. In particular, Paragraph 11 of the Res-
olution provides for the option to hold parallel
consultations on the same matter in different
formats. This approach will enable the minis-
tries to reach out to a wide audience and pro-
vide the general public with a number of op-
tions to join the decision-making process and
participate in the discussion.

22 Interview 2 with a representative of the Secretariat of the Cabinet of Ministers of Ukraine, December 2020.
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2. CITIZENS AS INITIATORS OF PUBLIC CONSULTATIONS

In using the OECD conceptual approach in
the analysis of consultation practices (informa-
tion — consultation — active participation?3), one
of the key features of the transition from consulta-
tion to active civic participation will be an oppor-
tunity for the general public to drive consultations
on decisions or policies. Such option is explicitly
provided in Paragraph 7 of the Resolution, which
offers public associations and public councils
an opportunity to initiate discussions that are not
included in the provisional consultation plan of
a ministry.

The number of public consultations driven by
the general public is an important indicator
of their actual impact on the development of
the agenda and the decision-making process.
The above chart shows that the role of the gen-
eral public in decision-making remains largely
limited and is down to consultation as opposed
to active participation and the ability to drive

the decision-making process. Only in the case
of three ministries, specifically, the Ministry of
Energy, the Ministry of Social Policy and the Min-
istry for Communities and Territories Devel-
opment, could the general public operate as
an active initiator of the consultation process.
In most ministries, such consultations were not
held at all, indicating a limited impact of the pub-
lic as an active participant in the policy-making
process. This situation may be due to the lack
of information and a clear mechanism for initi-
ating consultations with NGOs. As mentioned
earlier, members of the general public should
be involved at the stage of the preparation of
provisional annual consultation plans, having
an opportunity to make suggestions.

Despite the generally high number of public consultations,
most of them are initiated by ministries. Only a small propor-
tion of consultations were driven by the public, indicating its
limited role in shaping the agenda. Simple and clear mech-
anisms for initiating public consultation may expand its ca-
pacity to influence policy development and decision-making

advocacy.

23 OECD. (2001). OECD Handbook on Information, Consultation & Public Participation in Policy-Making.

Paris: OECD Publications.
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3. INDIRECT FORMS OF PUBLIC CONSULTATION

Public consultations include a wide range of op-
portunities and tools that may be used in public
opinion polling on a particular issue. Consultation
is not limited to discussions and direct involve-
ment of the general public in the discussion pro-
cess, but it may also be conducted indirectly.
In particular, ministries may conduct sociologi-
cal surveys, polls, questionnaires, focus groups
to better understand the positions of various
stakeholders and accommodate their sugges-
tions. Despite the significant potential for such
methods, most ministries make almost no use of
indirect forms of consultation. During the period
under review, only five ministries conducted in-
direct consultations, and a mere two of them —
the Ministry of Social Policy and the Ministry of
Energy — used this tool actively and systemati-
cally to engage with the public.

However, it is worth emphasizing the importance
of using such methods of public opinion polling,
because they may serve as a valuable source
of information for decision-making. This is espe-
cially true for the development of strategic doc-
uments that will have a long-term impact and
concern broad categories of stakeholders.
In particular, research is a key step in reforming
certain industries and areas and should be used
as a source to draw on in the development of
concepts for change. Surveys and research in
general have many benefits, including the ability
to examine the views of specific populations and
stakeholders who are affected by the policy im-
plementation process. They may also be used for
public opinion polling purposes thanks to the in-
volvement of a representative sample, which is
valuable for identifying potential challenges and
problems by taking specific decisions and mak-
ing necessary changes in advance. In addition,
these methods enable a better understanding
of the needs of different population groups, their
interests in the context of emerging policies,
and prioritization of the goals to be achieved in
the process of making and implementing the de-
cision in development accordingly. Thus, the ef-
fective use of indirect consultation mechanisms
allows to develop better solutions based on data
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that reflect the position of both individual groups
and the general population, as well as to antic-
ipate problems that may arise in the course of
the implementation of such policies and develop
a strategy to mitigate such problems at the deci-
sion-making stage.

The existing situation with the limited use of such
consultation may be due to the lack of relevant
competencies in ministries and staff that can de-
velop and apply such tools. Conducting surveys,
focus groups and research is a complex and
time-consuming process that requires special
skills in collecting and analysing data and their fur-
ther interpretation, and therefore requires profes-
sionals with expertise in relevant areas. There are
no separate units in the existing organizational
set-up of the ministries that can deal exclusive-
ly with consultation and analysis of the obtained
data. Instead, relevant responsibilities constitute
an additional load on policymakers with priorities
differing from such activities. Relevant forms of
consultation may also be rolled out on an out-
sourcing basis, i.e. by commissioning relevant re-
search from organizations that have the expertise
and ability to qualitatively study public opinion or
focus on individual target groups. Research, sur-
veys and the use of other tools for indirect consul-
tations require significant financial resources and
should therefore be covered from the ministries’
budget as part of the decision-making process.
Although such stages are an important element
of public policy-making and should be used by
ministries as part of the decision-making process,
funding for such consultation forms is generally
not allocated in ministries’ budgets. However,
there are cases when ministries use existing
and available resources to collect various data in
the consultation process. For example, the Min-
istry of Education and Science conducts surveys
using publicly available tools, such as Google
forms, which are user-friendly and make it possi-
ble to easily save the answers and use them for
further analysis.

NUMBER OF INDIRECT
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These data show that public consultation is primarily perceived as a form of direct interac-
tion with the general public. However, the possibilities of indirect consultation, which offer
many advantages and are an important source of data for decision-making and especially
for drafting strategic changes or implementing reforms that are usually comprehensive
and require the alignment of a large number of interests and positions, are significantly

NUMBER OF PROPOSALS RECEIVED & INCLUDED
DURING CONSULTATION

underutilized.

4. DOES THE VOICE OF THE PUBLIC MATTER: INDICATORS OF INCLUDED PROPOSALS

To assess the effectiveness of public consultation
as a mechanism for involving the general public in
the decision-making process, it is important to an-
alyse not only the number of consultations (as this
value does not necessarily indicate the actual poli-
cy-making impact), but also the share of proposals
reflected in the decisions taken.

First of all, it has to be noted that such data could
be analysed only for a limited number of minis-
tries, because, in most cases, the resulting con-
sultation reports are published in an inappropri-
ate format or not published at all, which makes
it impossible to analyse. Despite the provisions
of the Resolution, which contain a clear require-
ment to publish reports containing information on
each individual proposal with its status (includ-
ed / rejected) and the relevant rationale, in most
cases, such reports may not be obtained even in
response to an information request.

Among the six ministries, for which information
is available, the indicator of proposals accepted
in the aftermath of consultation is more than 30%,
in two cases — more than 60%. This indicates that
the general public has real tools to impact and
represent its interests in decision-making, and
the probability of acceptance of their suggestions
is quite high. The willingness of such ministries to
accommodate submitted proposals is an impor-
tant step in building confidence in the consultation
mechanism and contributes to the active involve-
ment of the general public in the future. Instead, in
case of three other ministries, no proposals from
the general public or other stakeholders were ac-
cepted for the entire period under analysis, which
is one and a half years. Moreover, two addition-
al ministries did not receive any proposals during
the consultation period, which may indicate a low
level of civic involvement or ineffective communi-
cation on consultation.

Ministry:

Digital Transformation

Energy

Education & Science

Justice

Foreign Affairs

Reintegration of TOT*

Economic Development,
Trade & Agriculture

Defense

Veterans Affairs

received

included

15 80.70%

55 37 .67%

share of included proposals

5034

20

14

54

Communities & Territories Development

Culture & Information Policy

Environmental Protection & Natural Resources

Finance
Healthcare
Infrastructure
Internal Affairs

Social Policy

The results show a high share of acceptance of the proposals received by the minis-
tries in the consultation process. This demonstrates the ability of the general public
and stakeholders to impact the decision-making and policy development processes.
Nevertheless, the preparation of consultation reports and the lack of data, which make
it possible to identify such indicator, remain a major challenge. Due to the lack of re-
ports in appropriate formats, the analysis of relevant data was only possible for a few
ministries. Meanwhile, available data remain fragmented and do not necessarily reflect
the situation across all the ministries.

—— Youth & Sports

* TOT — temporarily occupied territories of Ukraine
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BARRIERS & CHALLENGES
IN THE CONSULTATION
PROCESS

When evaluating public consultations and iden-
tifying aspects for improvement, it is important
to accommodate objective factors that may be
an obstacle for ministries in the process of ef-
fective citizen engagement. Having summa-
rized the data obtained during the analysis and
interviews, we can identify several factors that
challenge the active and proper use of public
consultation by ministries as part of their deci-
sion-making and policy development processes:

® Large number of draft decisions subject to
consultation: Ministries are active developers
of laws and regulations. They also systemat-
ically amend existing regulatory documents.
Consultation on each of the draft decisions
is a time-consuming process that requires
active employee involvement. Due to limited
resources, public consultations are often held
in a formal manner — through the public no-
tice and comment process where citizens can
send proposals by e-mail.

Limited financial and organizational capac-
ities: Most ministries do not have dedicated
structural units and officials whose main func-

tion is to provide for public consultation activ-
ities. Lack of a single focal point, coupled with
limited financial resources for public consulta-
tion, is a serious obstacle to effective public
participation.

Lack of will and leadership in citizen engage-
ment: Ministerial employees may view consul-
tation as an unnecessary step in the process
of drafting decisions or an obstacle to their ac-
tivities. As mentioned earlier, the tasks asso-
ciated with conducting consultations usually
become the responsibility of decision drafters
and thus create an additional load for them.
Besides, consultations often imply a large
number of proposals coming in, many of
which have nothing to do with the issue under
consideration or cannot be taken into account
for objective reasons. This means that unless
there is a full understanding of the importance
and need for conducting consultations as well
as of the benefits they may offer to policymak-
ers, they will be held in a formal manner and
with minimal resources.

® Lack of specialists: Consultation requires

special skills and competencies at all stag-
es — from organization, communication and
moderation to the analysis of proposals and
preparation of reports. Conducting consulta-
tions based on active citizen and stakeholder
engagement requires considerable effort and
time from professionals who currently com-
bine these tasks with their full-time jobs.

Lack of a single platform for e-consultations:
At present, ministries conduct e-consultations
using available resources, with preference be-
ing given to one-way communication through
the collection of proposals by e-mail. This ap-
proach can be burdensome for policy agen-
cies as proposals may be repetitive or irrel-
evant to the issue under consideration, and
each comment received requires a separate
answer and rationale. Interactive consultation
platforms would allow participants to track
previous suggestions, express their support
for the comments published by other partic-
ipants and better understand the arguments
provided by agencies in their responses.
As mentioned earlier, the Ministry of Digital
Transformation, together with the Secretariat
of the Cabinet of Ministers, is currently de-
veloping a single government platform for all
ministries. The platform will become a “single
entry point” for users. It will help significant-
ly improve the quality of e-consultations and
eliminate the aforementioned difficulties by
adding such features as commenting, support
for previously submitted suggestions and dis-
cussions between participants.

Time constraints: Laws and regulations are
often drafted within tight timeframes. In situ-
ations when “the deadline was yesterday”,
there is hardly any time left for proper con-
sultations. Differentiation between drafts that
contain conceptual changes or decisions and
technical ones that amend internal proce-
dures or bring regulations in line with the new
legislation will allow for better prioritization
of those drafts that require consultation with
a wide range of stakeholders.




KEY CONCLUSIONS

& RECOMMENDATIONS

The analysis results show that, despite some
progress in conducting consultations and spo-
radic examples of effective citizen engage-
ment, there are still many systemic gaps in
most ministries. The implementation of public
consultation as a real tool citizens and stake-
holders can use to influence policy develop-
ment and decision-making can be a complex
and time-consuming process that requires con-
siderable attention and efforts from ministries.
These recommendations can serve as a basis
for identifying the key aspects of consultation
to be improved. They can also become the first
steps towards building a productive and trust-
ing relationship between policymakers and
citizens. The recommendations are as follows:

1. Create a dedicated structural unit (or ap-
point a responsible person) that will have
the necessary resources and capabilities to
establish and coordinate an effective pub-
lic consultation process. Establishing an ef-
fective mechanism for public consultation
requires appropriate financial and organiza-
tional support from the budget. At present,
the responsibility for conducting consulta-
tions rests mainly with communications and
public relations units or with the depart-
ments responsible for drafting the decision
under consideration. Besides, consultation
requires significant efforts, specific compe-
tencies and time at all stages: preparation
and organization, notification of citizens and
stakeholders through various communica-
tion channels, preparation of materials on
the draft decision and alternative solutions
and, most importantly, subsequent analy-
sis of the proposals received and commu-
nications on their status. This move is also
important to establish a clear responsibility
for coordinating and supporting the consul-
tation process and prevent the “scattering”
of functions between different departments
and professionals.

Change the approach to electronic consul-
tations by providing opportunities for in-
teraction and discussions between consul-
tation participants and with the organizers

as opposed to one-way communication.
Currently, the most common consultation
method is when the ministry places a no-
tice on its website about the possibility of
submitting proposals on the draft decision
by e-mail within a specified period. Within
the OECD conceptual model, this practice
borders on information and consultation.
However, modern technologies provide
a wide array of opportunities for active citi-
zen engagement in policy development and
discussion of draft decisions. In addition to
only one channel, the ministry’s website,
being used to inform the public about con-
sultations, the process itself does not al-
low stakeholders to actively participate in
the discussion and debate about various
aspects of the issue under consideration.
Another shortcoming of this consultation
method is lack of transparency due to lack of
feedback from consultation participants and
improper communication regarding the in-
clusion of the relevant proposals. Since us-
ers are not able to leave comments on the
website and track their status, consultation
participants do not really know how many
and what kind of suggestions have been
made during the discussion process.

Strengthen relations with relevant civil
society organizations that can use their
own expertise and provide support in in-
volving other population groups, as well
as expand the channels used to notify cit-
izens of consultations. The analysis of data
on consultations and ministerial websites
revealed that a good part of consultations
are of formal nature and are not really aimed
at engaging citizens and stakeholders in
the discussion process. This finding is cor-
roborated by the fact that a large number
of consultations result in ministries receiving
no proposals on the draft documents under
discussion. For some ministries, this indi-
cator constitutes 100% (no proposals have
been received during the consultations con-
ducted so far). In addition to the above men-
tioned gaps in the organization of the con-
sultation process, such a low engagement




rate may be partially conditioned by the use
of a limited number of channels to inform cit-
izens about consultations. In general, active
engagement in discussions and interaction
with the public are key aspects for improv-
ing public consultation practices and cre-
ating opportunities for citizens to influence
decision-making. Communication channels
and citizen engagement methods should
be defined depending on the target group.
Relevant NGOs can facilitate the effec-
tive dissemination of information to ensure
wide coverage of stakeholders and citizens.

Establish a system for preparing proper
reports as an important stage in the con-
sultation process and ensure the commu-
nication of decisions made to consultation
participants. Consultation reports, including
information on the participants, the propos-
als received, acceptance or rejection there-
of as well as the resulting decisions, shall be
put together and published by the agency
conducting consultations. At the same time,
practice shows that ministries often do not
fully comply with this requirement and do not
publish consultation reports or provide only
generic information indicating that the pro-
posals received were partially incorporated
in the decision-making process. Not only
does this approach to reporting constitute
a violation of the Resolution, it is also a neg-
ative practice in terms of transparency and
building public trust in the ministry in general
and the consultation mechanism in particu-
lar. Communication regarding the accept-
ance or rejection of proposals, as well as
rationale behind such decisions, is key in
the consultation process as it allows partic-
ipants to understand their impact on the for-
mulation of decisions and encourages fur-
ther participation in policy development and
decision-making. When consultation partic-
ipants do not receive feedback and do not
have access to information on the status of
their proposals, or there is no explanation for
rejection thereof, they do not feel their influ-
ence on the decision-making process, which
ultimately undermines their trust and reduc-
es their participation in policy development.
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Therefore, consultation reports, timely infor-
mation on the number and status of proposals
received and proper explanation of decisions
made should be readily available to all con-
sultation participants and other stakehold-
ers in the policy-making process. Current-
ly, there are examples of proper reporting
among ministries. For example, the Ministry
of Education and Science produces reports
that contain the aforementioned information,
which significantly boosts the transparency
of the process and helps understand the rea-
sons for including or rejecting proposals.

Use indirect forms of consultation to col-
lect public opinions and stakeholder posi-
tions. Such forms include, inter alia, studies,
public opinion polls, questionnaires, focus
groups and other forms of interaction with
citizens and individual groups, which can
help gain insights into their viewpoints and
incorporate them in the decision-making
process. Although this method of consulta-
tion is valuable and provides for effective
decision-making based on the information
obtained, it is hardly used by ministries.
According to the analysis findings, only five
ministries used indirect forms of consultation
and public opinion polling. The actualization
and widespread use of such mechanisms
is an important step towards incorporating
public opinions and positions of individual
groups in the decision-making process, es-
pecially in the formulation of strategic docu-
ments and policies.

Standardize “Public Consultation” sections
on ministerial websites and minimize tech-
nical barriers to participation in consulta-
tions. An important prerequisite for active
citizen participation is the accessibility and
clarity of opportunities for participation in
decision-making. This means, in particular,
that information should be easily accessi-
ble, the essence of the proposed decisions
and alternative solutions should be clearly
defined, and participation in the discussion
should not require installing special soft-
ware. The analysis of the ministries’ web-
sites shows that navigation and search of

7.

information on the draft decisions under
discussion pose a challenge for the average
citizen. First, there is no single approach to
naming this section on the websites, which
makes it difficult to find relevant information.
Second, it is typical for documents to be
published in a format that is not supported
by the most common user programs, making
it difficult to access information. Thirdly, in
some cases, participation in e-consultations
is possible only through Facebook author-
ization, which restricts the participation of
citizens who do not use this social network
or do not want to use this method of verifi-
cation for other reasons. Therefore, it is cru-
cial that ministries use the heading “Public
Consultation”, as stipulated by Paragraph
5 of the Resolution, and place the rele-
vant section on the homepage to facilitate
information search. In addition, it is impor-
tant to carefully check the accessibility of
attached documents and files and avoid
barriers to participation in consultations by
creating only one user authorization option
(instead, several options should be offered).
The implementation of a single centralized
government platform, which is already un-
der development, will be an important step
in changing the approach to e-consultation
and will significantly improve the quality of
citizen engagement and electronic consul-
tation. Such a platform will be a “single en-
try point” for citizens who want to partake in
the formulation of decisions and will facili-
tate information search as it will not require
visiting the websites of different ministries.

Expand forms of consultation, including
the use of “live” methods of interaction
with citizens and stakeholders. E-consul-
tations dominate among other forms of con-
sultation. They were held three times more
often than open public discussions (73%
and 20.8% of all the consultations conduct-
ed respectively). Given that e-consultations
are currently conducted in a format that
does not allow for real discussion and de-
bate among participants, it is essential to
provide more opportunities for public dis-
cussions (including online). It is most effec-
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tive to hold parallel consultations in various
formats on the same issue, which ensures
wide coverage and creates diverse oppor-
tunities for citizen participation.

Extend the consultation timeframe for
the development of conceptual and stra-
tegic documents. Consultations shall last at
least two weeks, as provided for in the Res-
olution. Although most ministries comply
with this requirement, this consultation
timeframe may be insufficient for involving
all stakeholders in the discussion process.
It is paramount that consultations begin as
early as possible, which will enable more
participants to join in the formulation of
decisions or policies, as well as give them
enough time to prepare better proposals.
Some decisions (technical aspects or is-
sues that require an immediate response)
do not require a lengthy consultation pro-
cess, while draft documents of strategic im-
portance or significant conceptual changes
in a particular sector should be subject to
a longer consultation process.

Elaborate simple and intelligible mecha-
nisms that will enable members of the pub-
lic to initiate consultations, thus empower-
ing them to participate in agenda-setting.
The ability of citizens and civil society or-
ganizations to initiate public discussions is
an important indicator of citizen-government
relations having shifted from information
and consultation to active participation.
Although this possibility is provided for in
Paragraph 7 of the Resolution, only seven
ministries held consultations initiated by
public councils or other organizations (only
four ministries hosted upwards of five con-
sultations of this kind).

In summary of these recommendations, it should
be noted that active citizen engagement in
the decision-making process offers signifi-
cant benefits to policymakers in the first place.
By reflecting the positions and interests of dif-
ferent population groups in the early stages of
document drafting, they can better anticipate

potential

challenges in the implementation



process, inform target groups on various aspects
of the decision, enlist the support of the groups
that are key to successful policy implementa-
tion and use the expertise of professionals who
participate in consultations. Proper consulta-
tion is an important prerequisite for developing
high-quality decisions and thus avoiding signifi-
cant changes and amendments once the policy
has been approved. This provides for increased
efficiency of financial resources and policymak-
ers’ efforts by avoiding unnecessary costs in
finalizing changes that could have been incor-
porated through public consultation. The willing-
ness of ministerial representatives to work hard
on improving public consultation is a key step
towards building productive relations with stake-
holders and the public. Citizens in general and
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individual interest groups should also be willing
to take an active part in consultations, examine
draft decisions and formulate policy alternatives
or options. Thus, implementing public consulta-
tion as a tool of citizen engagement in policy de-
velopment and decision-making is a long-term
process that is contingent on the organizational
capacities of public institutions and the maturity
of civil society.

“It is beneficial for us
to be open.”?*

“There is no other way than
communication and interaction.”?®
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